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REGULATIONS 


THE CONSULAR COURTS 


U. & OF AMERICA IN CHINA. 


N pursuance of the Fourth Section of the Act of Congress, approved August Ii th: 
1848, entitled, “ An Act to carry into effect certain provisions in the Treaties 


“> between the United States and China and the Ottoman Porte, gwing cer tain qudicial 


“ nowers to Ministers anil Consuls of the United States in those countries :” 1, Roser 
M. McLane, Commissioner of the United States of America to the Empire of China. 
de hereby decree the following Rules and Regulations, which shall have the force 
of Law, in the Consular Courts of the United States of America in China :— 


lst, When a Citizen of the United States who is a Resident in China 
absconds or is concealed, or who is about to depart, or has departed, leaving pro- 
perty, a creditor who is a resident of China. to whom he owes any Debt, or who 


has against him any Claim, which may be the subject of a civil Ac tion, w hether of 
Debt or Damage, may, on application to the U. S. Consular Court, and on filing 
therein a sworn statement of the Facts on which he grounds the Application, pro- 


cure his real and personal Estate to be attached in his own hands or in the hands 
of any third person, who shall thenceforth hold the same subject to the further 
order of the Court, and when perishable or from any other sufficient Cause, in the 


- discretion of the Court, sell the same. But should any Vessel be so attached, it 


may be released on satisfactory Security being given to hold the vilue thereof. 
subject to the further order of the said Court, and from the time of such Attach- 
ment, all Sales or Assignments by the Debtor, shall be declared by the Court to be 
void, and the Court may at any time take possession of all such Pr »perty, and 
appoint a special Receiver or Trustee to hold the same subject to its o-der. The 

object of the said Process of Attachment being to compel Appearance or t > hold the 
Property of the Debtor in pledge to pay the Debt or Damage recovered in t 1¢ action, 


to which it must be used as ancillary; and every person within the juris liction of 


the said Consular Court having Goods, Effects, or Credits of the defendan; Debtor — 
in his possession, may be summoned as Trustee and Defendant in the case, and the 


‘Property in his hands attached and held to respond to the final judgmen‘ of the 


Suit, or released at the discretion of the Court, on a hearing prayed for by the said 
principal Debtor or Trustee defendant, in whose hands the said Property may have 
been attached. The Trial shall be proceeded with Six Months after Publication 
thereof, and Notice by Mail to the defendant Debtor if absent; unless it shall be 
alleged and proven to the satisfaction of the Court, that the said Debtor defendant 
had absconded or concealed himself from Creditors or the Jurisdiction and Process 
of the Court, or that he had died after his departure from his Residence in China, 
in which latter case the Suit shall not abate, but shall be proceeded with to final 


_ Judgment, Six Months after the Publication of the Death of the Debtor defendant.. 
and the Appointment of an Administrator of the Property attached and held 
aaa to e order of he said Court. : 


But no Person is to be adjudged to have Property in his Possession belong- ) _ 
ing to a Debtor defendant, by reason of having drawn, accepted, made, or endorsed; — ae 
any negotiable Bill, Draft, Note, or any other Security. i? 


Nor by reason of any Money or other Thing received or collected by him as 
Marshal or Receiver, or other Officer of Execution, or other Process or Order of a 
Consular Court, | A a“ 

Nor by reason of any Money in his hands for which he is accountable as a 
Public Officer. te | ) 

Nor by reason of any Money due by him to the principal Debtor defendant, re 
unless due absolutely and without depending on any contingency. ) Sa | 

Nor by reason of any Debt due from him on Judgment, so long as he is liable ila 
to Execution on that Judgment. | | : 

Nor as Guardian, for the Debts of his Ward. : 

Stocks, Choses in Action, and Debts acknowledged due, may be attached: so a 
Legacy, Mortgage, &c. In enforcing the Process of Attachment within the Juris- 
diction of the Consular Court, the Common Law of the States is suggested as a satis- 
factory guide and rule for the Government of the U.S. Consul or U. 8. Commissioner 
as the case may be, and the Process of Attachment hereby instituted is intended to : 
embrace in some respects the Process of both foreign and domestic Attachment as | 
known to the Common Law of the States; it may therefore be sued out not only 
against a Debt presently demandable and clearly due, but also against a Debt not 
due. But no Process of Attachment shall issue against the Property of any other 
defendant Debtor, than is described in this Decree, as an absconding or concealed 
Debtor,.or when about to depart or who has departed from China, leaving Property ~ 
béhind him, and no Judgment or Decision shall be rendered in such ancillary 
Action, not expressly authorized by this Decree. The Common and Statute Law of i 
the several States being referred to, only as incidental Rules to guide the Court in 
the Exercise of the special Jurisdiction hereby conferred. Nothing herein contained 
is intended to interfere with the Equity Jurisdiction of the Consular Courts, under 
which Injunctions may issue to restrain defendant Debtors from disposing of their 
Property, and under which Receivers are appointed to hold or collect Property 
subject to the further Order of the Court. The Process by Attachment being a 
special Process, unknown to the Common Law and Laws of the United States, — 
whether permitted as a principal or ancillary Process, must be strictly pursued. l 

2d, After Judgment, Process of Attachment may issue on the sworn State- 
ment of the Plaintiff, in the Discretion of the Consul or Commissioner, against the 
Property of the defendant Debtor, whether in his own Possession or in the Posses- 
sion of another Person, and that whether the said defendant Debtor be absent or 
present within the Jurisdiction of the Consular Court; and the Property so 
attached, when proven to be the Property of the defendant Debtor, may be taken 
under the Order of the Court to satisfy the said Judgment. | 

: Property thus attached after Judgment, shall be subject to the same Rules, 
and liable to the Order of the Court, in the same manner, as when attached before 
‘Trial, in a Process of Attachment ancillary to the main Trial, subject to the same 
Limitations prescribed in the several Exceptions set forth in this Decree, and when 
liable to Attachment under these Rules, to be taken possession of by the Court, or 
left in the hands of the defendant Debtor or Garnishee, as the Court may be pleased | ; 


-_ 


to direct. 

The Court may at any time in its discretion require Security from the 
Plaintiff on filing a sworn Statement for the Process of Attachment, as a guard 
against vexatious and frivolous Allegations making Parties defendant appear as_ 
Garnishees, when there was no reasonable ground to suppose that Property belong- 
ing to the principal defendant Debtor was in the possession of said Garnishee. 


ROBERT M. McLANE, 


Commissioner of the U.S. to China. 
Assented to eo 


‘ | : < 4 
Shanghai. Je/y 31. 1854. 
* : : ™ nm , ; 4 we ’ 
Ropert C. Murpny, | | iy 
Consul U.S. A. ; ; 
Assented to 
7 i al 
Amoy, August 9, 1854. ; | | 
_'T. Harv Hyatt, | : A \) 


. fi 
Consul U> Sv A. oe | laine 


D. N. Spooner, : tomcat «|| 
U.S. Vice-Consul at Canton. i : 
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C Notg.—The attachment binds all the Estate, real and personal, of the Debtor from the time it issues, 
= and the attaching Creditors acquire priority according to the order of Time, except in the case of a Debt 
attached, not dae and presently demandable, which should be shared rateably by all Creditors who may 
attach it before it falls i This Process of Attachment, when issued by the Consular Courts in China, should 
be confined to the resident Creditors, but shall not in with the Equity proceeding of injunctions against 
Estates of resident or non-resident Debtors, in their own hands or in the hands of resident Garnishers on a 
Bill filed in behalf of a resident or non-resident Creditop ; and all Equity proceedings shall be on Bill and 
auswer whether for the discovery of Evidence in a suit)pending or for relief in the Consular Court setting 
as a Court of Equity. | ( 
) The Consuls will hold a Court once in every month, to be opened on the first Wednesday of each 
Month, at which Session all cases shall be tried that may have been brought and entered on the Consular 
Record one Week prior to the holding of next Court. 
_ The Consul may at his discretion hold Special Courts as heretofore, 
‘The Consul may in person serve all processess of the Court, or appoint Special Officers for that pur- _ 
: pose in the absence of a Marshal. oe r 
The presence of Counsel in Consular Courts shall be under the exclusive contro] and discretion of the 


Consul. 


' ROBERT M. McLANE, 
| | Commissioner of the U.S. to China. 
25th August, 1854. 
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REGULATIONS 


- THE CONSULAR COURTS 


OF THE 


U. 8. OF AMERICA IN CHINA. 


— ee te no ee 


In pursuance of the Fourth section of the Act of Congress, approved August 11th, 1848, entitled “ 4n Act to 


“carry into effect certain provisions in the Treaties between the United States and China and the Ottoman Porte, 
** giving certain Judicial powers to Ministers and Consuls of the United States in those Countries.” I, Ropert 


M. McLane, Commissioner of the United States to the Empire of China, do hereby decree the following 


Rules and Regulations, which shall have the force of law, in the Consular Courts of the United States in 
China :-— 


First.—When a Citizen of the United States who is a resident in China isles to discharge himself from 
debt, he may present an application in writing, verified by his oath to the United States’ Consular Court at 
the Port where he resides, setting forth the fact of his insolvency, the amount, kind and particulars of his 
property, and the amount, nature, and particulars of his debts, specifying the names and residence of his 
Creditors in China, so far as they are known or can be ascertained by him, alleging that he has not given a 
preference, to any of them, and asking a discharge from his debts. 

Upon receiving the application, the Court may make an order, requiring the Creditors of the Insolvent 
to show cause to the Court why the application of the Insolvent should not be granted ; and at such time, and 
after such lapse of time as the Court in its discretion shall designate, it may proceed to hear the application. 

If a Creditor appear and deny any of the material allegations of the application or allege that the applicant 
has given a preference to any of his Creditors over the other, or has fraudulently contracted the debt to such 
Creditor ; or that such debt arose from a fraudulent misapplication of the property of another by the Applicant ; 
or that the Applicant if he be a Merchant, has not kept proper books of Account, the Court may either try the 
question of fact thus alleged, or if requested by the Applicant, order it to be tried by Three Referees should it 


be possible to find suitable persons, Citizens of the United States, and in the trial of this question it shall be 


competent for the Court, to cause the Books and Accounts of the Applicant to be submitted for examination. 
Y If such demand or allegation be not made by any Creditor, or if being made is found on the trial to be 
untrue, the Court may make an order declaring the Applicant an insolvent debtor and appointing a Receiver 
of his property, who shall take and hold the same for rateable distribution among his Creditors, and upon the 
final report of the receiver, showing the collection and conversion into available assets of all the property of 
the insolvent, and the payment thereof rateably to Creditors whose debts were proved to be due and owing 


before his application, the Court may order that the insolvent be discharged from all such debts, provided they 
be debts of the following kind :— 


Debts due to persons who were residents of China at the time of the application, 
Debts contracted in China, 


Debts due to Creditors who have received a dividend from the Receiver. 


But such order of discharge shall in no case discharge a debt arising out of a fraudulent misapplication of the 
property of another, or when the debt has been fraudulently contracted ; and such order of discharge shall in 
no eave affect the liability of another person, who is liable jointly with the insolvent for the debt in question. 


Second,— When a Citicen of the United States who is a resident in China, or any subject of the Emperor 
of China, or the Citizen or Subject of any other State or Nation, that may have the right to bring suit against 
a Citizen of the United States in the United States’ Consular Court in China, has a claim arising on contract, 
and already due, against any Citizen of the United Sates residing in China, may apply to the United States’ 
weep Court, where the Debtor res‘-Jes-to-declare him insolvent, and close his attaire, 1 in any of the following 
.8e8 | 

When he has fraudulently couittacted the debt to such creditors. 
When he has concealed, removed or disposed of some part of his property, or is about to do so, with 
intent to defraud his creditors. 

When an Execution against his property has been returned unsatisfied in whole or in part. 

When a promissory note made by him, or a Bill of Exchange drawn or accepted by him, while 
engaged in the business of a merchant, broker factor or banker, and owned by the Creditor, has 

sha fallen due, and has remained unpaid, and under protest, for at least ten days before the applica- 
7 tion of the Creditor, without notice from the Debtor, that he has a good and valid defense to 

such Note or Bill, accompanied by an offer of good security for the payment of any judgement 
that may be recovered thereon. 
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The application of the Creditor must be in writing, verified by his affidavit, or that of another person 
knowing the case is within the class of debts, “deseribed in this decree, and asking that a Receiver of his 
property wherever it may be found, shall be appointed, and his affairs closed. 

Upon receiving such application, the Court may make an order requiring the defendant to show cause, at 
a specified time and place, why the application should not be granted; and if then, or at any time afterwards, 
there appear to be danger of the Defendant disposing of his property, to the prejudice of the application, the 
Court in its discretion may grant an injunction against an¥ disposition thereof, whether in the hands of the. 
debtor, or any other persons. 

The Court at its own direction as to time, and notice of the order to the Debtor, to appear and show 
cause, shall proceed to hear the application. | 

If the Debtor appear and deny any of the material allegations in the application, the Court must order 
the question of fact to be tried by Three referees, unless the Debtor waives such trial by Referees or, unless it 
be impossible to seeure the service of three suitable persons, Citizens of the United States; in either case, the 
Court may itself try the question ; and in the trial of this question it shall be com petent for the Court, to cause 
the Books and Accounts of the Applicant to be submitted for examination. ~ 

If such denial be not made, or, if made, be found in the trial to be untrue, the Court may make an order, 
declaring that the Debtor is an Insolvent Debtor, and appoint a receiver of his property. The Court may 
compel the transfer and delivery by the Insolvent Debtor or by any other person of his property. 

The receiver must immediate ly give public notice of his appointment in such manner as may be directed 
by the Court, and for such time as the Court in its discretion may order, and from the time of his appointment 
he is vested with all the property of the Insolvent Debtor in China, which when converted into available assets 
shall be applied under the order of the court, ‘rateably to the payment of Creditors whose debts were proved 
to be‘due and owing before the applic ation of the Crediter. 


Third.—When a Defendant Debtor by virtue of the existing Laws of the United States shall be im- 
prisoned for Debt in China, by reason of fraud being proved : wainst him, in concealing or embezzling his 
property, so that execution cannot reach it, he may at anv time apply in writing to the United States’ Consular 
Court, verified by his oath, setting forth the fact of his imprisonment, the amount, kind and particulars of his 
property, and the amount nature and particulars of his debts, with the names and residences in Chita of his 
Creditors, so far as they are known and can be ascertained by him and asking for his discharge from 
imprisonment, 

He must at the same time, prove by affidavit or admission in writing, that a copy of the application, with 
“notict of presenting the same at a specified time and place, has been serv ed on the Judgement Creditor, upon 
whose execution the Insolvent is imprisoned. 

The application is to be heard in the same manner as other motions for a declaration of Insolvency, and 
if it be shown to the satisfaction of the Court that the allegations of the application are true, that the applicant 
is insolvent, that he does not conceal any of his property, and that he has not given a preference to a Creditor 
for an antecedent debt, by any payment or disposition of his property, the Court may make an order, declaring 
that the Applicant is an insolvent debtor, and appointing a Receiver of his property. 

Upon a Certificate of the Receiver with an inventory or schedule, that the insolvent has transferred and 
delivered to him all the property specified therein, with all books, instruments, and papers relating thereto, 
and after due notice to the judgement Creditor, the Court may make an order, discharging the Insolvent from 
his imprisonment; but such discharge shall not affect the judgement, nor any other remedy for the collection 
thereof, other than against the person of the Insolvent. 

The Receiver must proceed in the conversion of the property into available assets, and after satisfying the 
judgement, distribute the same rateably among the Creditors existing at the time of the application. 

The Receiver of the Court in all the foregoing proceedings, is at all times subject to the control of the 
Court, and from the time of his appointment, he is vested with all the property of the Insolvent. 


Fourth.—When a Creditor shall appear before the United States’ Consular Court, and allege in writing 
verified by his oath that he has reason to believe an execution-Defendant against whom he has a judgement, 
is concealing or embezzling his property, so that execution cannot reach it, the Consul may in addition to the 
imprisonment of the execution-Defendant, as provided by existing Decrees, seize the Books and Accounts of 
said execution-Defendant, and submit the same to three’ referees, or himself try the question contained in the 
allegation of the Creditor. 


Fifth—When a sum of money is actually due from a Citizen of the United States residing in China, 
upon a Bond conditioned for the payment of money only; or upon a promissory note; or Bill of Exchange, 
and suit is brought in the United States’ Consular C ourt, for the recovery of such money-debt actually due, 
the Plaintiff can have an immediate attachment against the property of the Defendant-Debtor, in his own 
hands or in the hands of another person, upon giving security to pay all damages, if he fails to m ake out his 
case. But the Defendant may avoid and discharge said process of attachment by giving security to the satis- 
faction of the Court, to pay the amount of any judgement that may be obtained against him. 


Sixth.—~Touching the Form of writs and processes from the United States-Consular Court, and the plead- 
ings In the same, simplicity and brevity, shovtld be insisted upon, and no complaint or answer which may be 
submitted by Plaintiff or Defendant, shall be rejected for want of form if the, same be expressed in plain ‘and 
intelligible language, and all writs of Attachment or Injunction issued from the United States’ Consular Court, 
shall simply notify all concerned, that the United States’ Consul, in virtue of his Judicial Authority has at- 
tached the property real personal and mixed of the Defendant A. B. to abide the further order of the United 
States’ Consular Court in the matter of a suit therein pending; whi notification may be served by the Mar- 
shal or Consul or any one authorised by him to serve the same; and in the matter of an injunction, the Con- 
sul need simply issue his notification or writ addressed to the party to be enjoined setting forth, what it 1s, 
that the Court enjoins and commands. 
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The following forms are recommended in the ipoeatine of the United States’ Consular Court, when the 
same hos apply, and in other cases, mech ah approach to the same, as may seem -cacsereth — 


‘UNITED STATES CONSULAR COURT, lst , 185, 


a ‘berth notify all concemed, that in virtue of the Judicial Authority in me vested as United States’ Consul, that I do by this 
writ, issuing out of the United States’ Consular Court, attach all the property real personal and mixed of the Defentant A. B. to be 
held subject to the further order of said Court, in the matter of a suit therein pending in which C. D. is the Plaintiff. 


Signed, 


This writ should be served wpon the Defendant Debtor and upon every and all parties, who may be sup- 
posed to have property belonging to him in their possession, aad the Consul, Marshal or any Deputy of either 
may serve the writ and endorse thereon the service. 

In the case of an Injunction, the notification may be more particular, and addressed to the individual, in 
whose hands property may be enjeined, or who may be individually forbidden to dispose of the same, but in 
this and all other orders of the Court the names of the Plaintiff and Defendant, in the case, to which such 
. order of the Court is ancillary and incident, should be expressed. 


Seventh.—To guard against substantial errors and defects in the proceedings of the United States’ Consular 
Court, in addition to the appeals and new trials now authorised, by the Decrees regulating the proceedings of 
the United States’ Consular Court, a prayer for a new trial shall lie to United States’ Consular Court, or to United 
States’ Commissioner when any error or defect, be it a matter of fact or law, arises upon the face of the pro- 
ceedings. 

Such new trial may be prayed for at any time before the execution of the judgement, and all that shall 
he necessary to secure the same, will be a prayer to the Court by the Defendant that judgement be stayed, 
until the proceedings of said Court in the particular case at issue, be reviewed by the Court itself, in a new 
trial thereof, or at the option of the Plaintiff, until the United States’ Commissioner shall have reviewed the 
said proceedings ; when he shall issue such order concerning a new trial thereof, as may appear to him neces- 

sary to secure a just and proper administration of justice in conformity with the Law of Congress of I 1th 
August, 1848, and the Decrees and Regulations made in pursuance thereof. 

On the filing ef such prayer by the Defendant, the’Consular Court may at its discretion, demand security 
for the payment of all costs and damages that may be awarded for the delaying of the execution, as also for 
those that may atcrue in the new trial. 

If there be no United States’ Commissioner { in China, then siid proceedings may be reviewed by the per- 
son who for the time being is charged with the duties of United States’ Commissioner, and the prayer filed by 
the Defendant asking for a review of the proceedings of the United States’ Consular Court in a new trial shall 
express fully and clearly the exceptions taken by said Defendant to the proceedings of said United States’ 
Consular Court, and whether he wishes the same to be reviewed by the United States’ Consular Court, or sub- 
mitted to the United States’ Conmmissioner or, in his absence to the person charged with the duties of the 
United States’ Cammissioner. | 

In the foregoing Regulations, as well as in those heretofore Decreed reference has been made to the 
Equity-Jurisdiction of the United States’ Consular Court, such jurisdiction does not differ in substance from 
its Common Law Jurisdiction, though when acting as a Court of Equity it is authorised to adopt a different 
mode of Administering justice, pursuing the well established rules of RAINY - proceedings, in the mode of Proof, 
Trial and Relief. i 

As to the mode of Preef when facts are believed to rest only in the knowledge of the party sued, it is in 
the power of the Equity-Judge, to purge his conscience upon oath, with regard to the truth of the transaction 
alleged injurious to the rights of the Plaintiff, and if he refuses to answer on oath, the sworn complaint of the 
Plaintiff, judgement mav be given by Default. 

As to the mode of Trial, it shall be by a sworn Bill of Complaint and a sworn answer, and if testimony 
is required it may be taken it writing by a Commissioner appointed by the Court to take the same in answer 
to special Interregatories, filed in Court, by the party who desires to have the testimony taken and furnished 
to the oppesite party. 

As to the made of Relief, it may be made partichlar and specific, obliging a party to execute his con- 
tracts while the action at law obliges him to pay damages for not executing it. 

New trials, and appeals shall lie from the Equity-Jurisdiction of the United States’ Consular Court, as 
from the Common Law Jurisdiction of the same. 

The United States’ Consular Court may exercise Equity-Jurisdiction, where the subject matter complain- 
ed of be a matter of 


|_—docident and Mistake. 
2.— Account. 
3.—Frand. 
4 .—Zdnfanis. 
o.——Specific performance of Agreements. 
| 6.— 7rusis. | 
‘these constitute the principal subjects of acknowledged Equity-Jurisdiction. 


“By Accident is meant where a case js distinguished from others of a like nature, by unusual cireum- 
“stances ;"" as for instance iw the case of Bonds or Deeds when lost or destroyed the contents thereof may " 
proved in Equity and new Bonds or Deeds may be ordered to be made, or the lost obligations enforced ; 
in Equity the boundaries of land, where the boundaries have been Jost or never existed, in consequence ahi ‘A 


unity of possession, by different parties, may be veal so Penalties and fines incurred by accident may be 
relieved against, and ren tte d he the Eon mitr-Cou 


#*@ 1S A 1 


le Ane ite Nae ce tlailite <3 AA en bee A 


Mistakes in a Deed or Contract, founded on a good consideration may be rectified by the order'o the 
Equity-Court, and a Conveyance defective in form, may be corrected by its ‘order. 

In matters of Accounts ‘‘ mutual dealings and demands between parties, which are too complex to pe ac- 
curately investigated by. trial at law, may be adjusted in Equity.” 

As to Fraud, no matter what the case may be, if fraudulent and dishonest conduct is alleged by the Plain- 
tiff the Equity-Court, my entertain the complaint, investigate the fraud, and apply such a remedy, as the 
Common Law, and Laws of the United States and Decrees made in pursuance thereof may authorise. 

’ As fo Infants, the Court of Equity has plenary jurisdiction to appoint Guardians where wont legally 
_A&ist to assume a general guardianship in its own right. 

“As to Specific Performance of Agreements, an Equity-Court may always enforce an seacaes for the 
purchase of Real Estate, and generally an Equity-Court will always consider that which is agreed to be done, 
as already done, and enforce the doing of the same. 

As to J'rusts, Equity will superintend and protect the creation of Trusts, whether vesting in the Trustee 
real or personal Estate, and take jurisdiction of Trusts whether resulting from an Express Deed, or the force 
of circumstances and the situation of parties, which latter are implied Trusts. 

So all matters concerning Lunatics Administration of Estates or Insolvency should be disposed of, under 
the Equity-Jurisdiction, and generally i in all matters when some impediment exists to a fair decision of a case 
at Common Law, process may issue for the Equity-Jurisdiction to assist ; as for instance, in compelling a dis- 
covery of evidence, which may enable the Court of Law, to decide according to the real facts and justice of 
the case, 

. The United States’ Consular Basis whether exercising a Common Law or Equity-Jurisdiction, should be 
governed both in its practice and proceedings, by the provisions of the Law of 1848, in virtue of which it de- 
rives all the judicial power it rind 4th Section of that Act, it is provided that such jurisdic- 

tion in criminal and civil matters shall in all cases, be exercised and enforced in conformity with the Laws of 

the United States, the Common Law, and the Decrees and Regulations of the Commissioner of the United 

States to China, issued in pursuance of the 5th and 6th Sections of the said Law of the 1 ith August, 1848. 

By the expression ‘‘ Laws of the United States,” is intended Acts of the Congress of the United States, and by 

‘*Common Law”’ is intended that Law which is to be found in the decisions of the Courts of Justice of the 

United States both Federal and State Courts; as distinguished from that law which is to be found in the Sta- 

tute Law of the United States and the several States. These decissions are to be found in the numerous 

volumes of American Reports, known as the Reports of Cases decided in the Court of the United States, and 
of the several States of the American Union, and they embrace the Common Law of England so far as the 
same has been judicially noticed as evidence of the Common Law, in the administration of justice in the 

United States. 

The Commentaries of Kent and Story on American Law and the American Edition of Blackstone's com- 
mentaries on the Laws of England are referred to as further evidenee and explanation of the Common Law ; 
and no practice or proceeding and no final judgement, not expressly authorised by the Laws of the United 
States, or the Common Law as thus defined, or by the Decrees of the United States’ Commissioner to China, 
should ever have place in a United States’ Consular Court in China, whether the same be exercising a Com- 
mon Law or Equity-Jurisdiction. | 


ROBERT M. McLANE, U.S. Commissioner to China. 
Shanghai, October 2nd, 1854. 
Assented to 
ROBERT C. MURPHY, Consul, U. S. A. 
D. N. SPOONER, U. S. Vice-Consul at Canton, 
CALEB-JONES, U. S. Consul at Foo-chow. 
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(0) US. Leearion, Saenaitac, 27th Notrwnek, 1951. 


Messrs. Rosset. & Co. 
Méssrs. Nvz Broturrs & Co. 
Herxry W. Howser, Esq. and 
Messrs. Arvorp & Co. 


Gentlemen, 


rae : YOtir Several favors of the 15th and 18th October,. 
and 16th November, are at hand, with inclosures. ; 

The only Articles of the Treaty between China and the United States that can be 
construed to have any relation to such a case as the Caldera, are the Twenty-first 
Twenty-fourth, ‘Twenty-sixth, and Twenty-seventh. 

he first two provide generally, that subjects of China, who may be guilty of any 
criminal act towards citizens of the United States, shall be arrested and punished by the 
Chinese authorities according to the laws of China; and for the examination and decision 
of controversies between citizens of the United States and subjects of China conformably 
to justice by the public officers of the two countries acting in conjunction. 

The ‘T'wenty-sixth has special reference to the case of piracy and plunder by robbers 
and pirates, of the merchant vessels of the United States, while within the waters over 
which the Chinese Government exercises jurisdiction, in which case it is provided, that 
the Chinese local authorities, civil and military, on receiving information of the robbery 
o1 piracy, will arrest the robbers according to law, and cause all the property that can 
be recovered to be placed in the hands of the nearest Consul to be restored to the owner : 
if it happen that the robbers are not apprehended, or the property not recovered, then it 
_ is provided that the law will take its course in regard to the local authorities, and the 

Chinese Government will not make indemnity for the goods lost. _ 
‘The Twenty-seventh provides.that if any vessels of the United States shall be 
wrecked or stranded on the coast-of China, and be subjected to plunder or other damage, 
the proper officers of Government will immediately adopt measures for their relief and 
security, &c., &c. 
Of these four Articles, the Twenty-sixth is the only one that has any practical 
interest for American citizens and underwriters by the Chilian bark Caldera ; and | am 
pained to say, that however free may be my construction of this Article, it offers in itself 
no basis whatever, on which to make a claim against the Chinese Government for 
pecuniary indemnity, whatever action of a different nature it might authorize and 
demand on the part of the Government of the United States. The ‘Twenty-sixth article 
of the Treaty contemplates the plunder and piracy of vessels of the United States, and 
I assume that the American xd amacar sei were the owners of the Chilian bark Caldera ; 
without such an assumption and construction of law, the ‘Twenty-sixth article of the’ 
Treaty would have no application whatever to the case of the Caldera. 
is. Article is not as clearly expressed in the English translation as it might be, but 
the meaning is clear enough for comprehension ; and if it were not, the Chinese text, 
of which the English is a translation by the interpreters of the United States’ Legation, 
under the direction of the American Commissioner, leaves no room for any question as 
to the obligations that ean be established against the Chinese Government. ~ 
: By ths Twenty-sixth Article, the Chinese local authorities are only-engaged to use 
their best efforts to punish the robbers and recover the goods; but in no event is the 
Chinese Government to be held: responsible for a pecuniary indemnity, if the goods are 
‘not recovered, though the local authorities may be prosecuted and punished according 
to law, for neglecting to execute it, or for a criminal collusion and participation in the 
robbery and piracy. In this latter contingency, although the Treaty provides no remedy, 
every principle of justice and honor would demand ample pecuniary satisfaction to thé 
sufferers, and severe chastisement upon the barbarous Government that should reject it’ 

The other articles of the Treaty referred to do not contemplate a pecuniary indemiity 
from the Chinese Government to compensate citizens of the United States for injury to 
themselves or property; but a failure on the part of the Government of China to 

enforce them, constitutes a cause for a hostile demonstration on the part of the United 
States, in such degree and at such time as its own discretion may indicate. 


(2) 


It would be to me a great satisfaction to recover pecuni indemnity for the 
sufferers from the plunder and piracy of the bark Caldera ; but cin duty to you and | 
to myself, is to advise you frankly of the law of the case, and not embarrass the question } 
by rash and indiscreet declarations, that will not be respected by the Government of | 
China, or sustained by the Government of the United States. | 

I shall at once submit all the facts to the Government of the United States, together oe aed 
with other matters equally grave, concerning the rights and interests of Americn citizens eu 
in China; and I hope to receive such instructions as will enable me to aff d 


relief in such cases. 
With great respect, 
Your Obedient Servant, | 
(Signed ) -Ropert M. McLane. 


| 
; 
} 
S 


ae} 


Canron, DecemMBer OH, L854. 


76°. &: ten: Rosert M. McLang,. | 


Commissioner of the United States of America to China, 
SIR, | 


| : We have recently been favored with Your Excellency’s letter, dated Shanghae, 
) November 27th, in reply to our communications of the 15th and 18th of October and 
< 16th of November, respecting the claims upon the Chinese Government arising from the 
. plundering of the disabled bark Caldera; and in now thanking you for the prompt 
attention given to our letters, we have respectfully to express our regret to observe that 
‘4 you do not consider it within the scope of your present authority to demand of this 
Government immediate reparation of the losses incurred, as we conceive, by its default 
under the Treaty hetween the two countries, 
| We are, however, pleased to see that the general opinions expressed by Your 
Excellency as to the obligations imposed by the nature of the relations between the two 
countries, correspond with the view we have taken of this case as forming the subject 
of a special claim upon this Government, and that it is rather in respect to the expediency 
of making an immediate demand of reparation that Your Excellency entertains doubts ; 
since we are in a position to establish satisfactorily that the recognized officers of this 
Government have openly connived at, if they have not participated in, the robbery of the 
Caldera; and that others of them have not only been wilfully negligent in pursuit of the 
plunderers, and in measures for the recovery of the goods, alter being officially informed 
of the destruction of the vessel, and voluntarily tendered codperation, but that a portion 
| of the armed force which committed the robbery was immediately after taken into the 
* employ of the central Government here, to act against the revolutionary party ; which 
heimg the contingency contemplated in Your Excellency’s remarks upon the question of 
| indemnity from this Government, we hold that, in your words, “* every principle of justice 
and honor demands ample pecuniary i. ya to the sufferers, ad severe chastisement 
i upon the barbarous Government that should rejéct it.” 
| As we before submitted to Your Excellency general evidence bearing upon this 
case, as well as direct proof of the truth of our statements, and proffered any further 
_ evidence you might require in support thereof, we infer in the absence of any request for 
additional proof, that Your Excellency is satisfied of the truth of the allegations against 
the Chinese officers ; and, hence, that you are convinced that the obligations of this 
Government, in their most restrictive sense, as defined by Your Excellency recently in 
a public decree at Shanghai, to maintain the stipulations of the Treaty by ‘ honestly” 
"exerting all the political power u possesses, have not been fulfilled. 
- We understand, therefore, that it is in this sense Your Excellency will submit these 


| claims to the Government of the United States ; and we cannot doubt, that upon consi-+ 
oe deration of them, “ with other matters equally grave,” alluded to by Your Excellency, the 
| exigencies of the present period in China, so likely to be fruitful of similar cases, will 
| appear to the Government to impose upon it the necessity for an immediate extension 


_ of the powers now held by Your Excellency, to the end that the imminent dangers of 
serious complications may be averted. 
We feel assured that we may rely upon the prompt action of the present executive 
Government under the representations of Your Excellency upon this important case,— 
sss portant, alike, because it involves principles which require “ate enforcement, and 


et because of the amount of the claims ; but we beg leave to enlarge somewhat our state- 
mo ment with a view to remove any possible hesitation that may be felt at a point so distant 
as Washington. . ores : ; : 


_ Representing, as several of us do, a sarge constituency in the United States as Agents 

: of several of the Insurance Companies of New-York, we feel that we may perhaps be 

permitted to enter somewhat more fully than our sense of propriety might otherwise allow, 

upon the general grounds of these claims, and to present such circumstances as our 
lengthy residence in China enables us to appreciate as bearing upon the question. 


{4 ) 


As to the general fact of the want gf good faith on the part of the Chinese authori- 
ties in fulfslling the stipulations of the Treaty, we suppose that our Government has been 
from time to time a A arts by its own Representatives; but we may quote here the high 
aiithofity of Lord Palmerston upon this point, who, in speaking for himself and,his col-. 
leagues of the present British Ministry, made the fol ing publie declaration in the 

€ 


House of Commons so recently as last July. Speaking in re 2 , 
the Imperialist troops at Shanghai, he said, “ The transaction to which his Hon. Kriend 
‘had alluded was simply this ;—that the Chinese troops had incroached spon the ground 


“thet was set apart for British subjects, and committed such acts of violence that it — 


‘became absolutely necessary to repel violence by violence; but, so far from our 
‘‘ proceedings in China having had atendency to disturb the peaceful relations between the 
‘‘ British Government and the Chinese empire, and to lead to encroachments upon their 
‘‘territorv, we had, on the contrary, acted with the greatest forbearance. Ever since the 
‘conclusion of the ‘Treaty of Nanking, the conduct of the Chinese authorities had been 


‘such as would have justified 4 tupture. with the Government. They had violated the - 


‘engagements into which they had entered, and if any desire existed on the part of the 
‘British Government to proceed against them, abundant Cause had existed almost since 
‘the termination of the last war. ‘They had tefused, on divers pretenses, to admit us to 
‘parts of Canton to which we ought to have access, avoided their engagements with 
‘respect to the hongs, and nullified theif stipulations in regard to the Tariff. In point 
‘‘of fact, there was hardly a single engagéiment they had not broken.” 

This disposition in the central Government, or 1h its most responsible officers in con- 
tact with foreigners, to evade, as may suit its own convenience, the obligations of the 
Treaty, has no doubt led to the demoralization of the inferior officers, whose general 
culpable neglect and connivance, and frequetit direct codperation and encouragemént, 
have unquestionably tended materially to the ificrease of piracy and robbery the past few 
years; and we suppose that, whether it is by a gradual lapse of authority from causes 
thus originating, or by a more direct act of omission Or of commission, that injistice and 
wrong are suffered by Americans, their rights under the Treaty do not the less surely 
remain intact ; and that if the principle be admitted that the central Government is, in 
such a state of circumstances, released from its obligations, it would justify reprisals against 
any community where the injuries were suffered. But we beg to submit that there is 
still a more direct responsibility attaching to the Imperial Government in such wrongs 


as these committed against Americans and other foreigners, arising from the repeated — 


instances of its having received into its own service, and promoted to commands, the very 
leaders of the piratical fleets Which have infested the coasts of this and other provinces of 
the empire. Can it be doubted, therefore, that direct encouragement to these acts is 
given by the Government officers, or that numbers of them participate more or less 
directly in them ? Or what incentives to them can be stronger than those held out by 
the policy of this Government, wherein it is seen there is not only complete immunity, 
but that in the place of punishment there is reward in the Government service added to 
the spoils from successful ange : 

In the present instance, the jurisdiction of the central Government was directly 
acknowledged in the correspondence with the United States’ Vice-Consul here by His 


Excellency the Imperial Commissioner, as well as by the magistrate at Kowloon in his. 


reply to the United States’ Consul at Hongkong; and virtually by the former also in 
deputing a Mandarin to accompatiy the combined force of British, American, and 
Portuguese sent under the auspices of Admiral Sir James Stirling to recover the pro- 
perty and punish the robbers of the Caldera. But we beg specially to point out that, 
_ although the jurisdiction was promptly acknowledged, yet there was so little alacrity 
shown to share in the rescue of the passengers and property, and the pursuit and 

punishment of the offenders, that a month had expired before the deputed Mandarin 


reached Hongkong; that when the force landed at Koolan and Chu-ku-me, certain. 
portions of those villages were left untouched by request of this Mandarin, although on - ; 


‘the previous visit to those places by the steamer sent by ourselves, a considerable portion 
of the Caldera’s cargo was seen stored there; that at thi | riod it was reported, as 
has since been clearly ascertained, that a part of the piratical fleet which committed the 
robbery of the Caldera was being taken into the Imperial service ; upon which point we 
now offer direct proof in the herewith note of A. W. Elmslie, Esq., H. B. M. Vice 


Consul in charge here, addressed to Robert S. Sturgis, Esq. (of Messrs. Russell & Co.) 
fact that the cargo was at Koolan and Chu-ku-me, we are enabled to 
ye 


As to the | | 
offer the collateral evidence conveyed in the herewith letter of Mr. Nye (of 
7 as 


rencé to the attack upon. 


Brothers & Co.), to which may be added, if necessary, the affidavits of Licut.-Com. 
able steamer Queen, and other officers and gentlemen who saw the goods, 


e points presented in this case, we believe their collective testimony 
in favor of the claims will be perfectly convincing, and we conceive that whether on the 
general ground of remissness, by which such a state of disorder and licentiousness has been 
engendered, or on the special merits of this case in particular, the responsibility of the 
Chinese Government must be held to attach; and that redress must be sought from it, 
rather than in reprisals upon the community where the wrongs were committed. 

In conclusion, we beg leave to refer to the construction put upon the provisions of 
the Treaty by Mr. Cushing, the able American negotiator of it, which may be fairly 
taken to express the intent of both parties to it, and to correctly interpret its -spirit, 
as stated in His Excellency’s letter accompanying the Treaty, dated July 5th, 1844, 
to the Hon. John Nelson, Secretary of State, as that upon which we have been 
accustomed to base our opinions. In enumerating the rights secured to Americans by 
sthe Treaty, H. E. points out wherein they are special, and of greater scope than those 
obtained previously under the British Treaty. us proceeding point by point, H. E. 
reaches the |Xth, which is as follows :— 

Citizens of the United States in China, and everything appertaining to them, are 
*‘ placed under the special protection of the Chinese Government, which engages to defend 
‘them from all insult or injury. If the Chinese authorities neglect their duty in this res- 
* pect, they of course become responsible for all consequences, on complaint being made 
“to the Government of the United States. In part execution of this, and other correspond- 
‘ing provisions of the treaty, particular arrangements are in train, for the further security 
‘‘ of citizens of the United States residing in Canton, of which report will be made to you 
“in due time.” 

The Xth is as follows:—‘‘ The vessels of the United States are to come and go 
“ freely between the ports of China and those of any other country with which China may 
“happen to be at war, in full security, not only for the ship, but for all descriptions of 
“ merchandize ; the neutrality of our flag and everything it covers, being especially 


~~ guarantied.” 


The XIth is as follows :—* Provision is made for the protection and relief of vessels 
‘ stranded on the coast of China, or driven by any sort of vis major into whatever port 
“ of China ; and also for the restitution of property taken by pirates in the seas of China.” 

These three may be taken togéther in considering the present case, as they form a 
distinct series involving similar principles, although we have in this instance to deal 
specially with the provisions of the [Xth and XIlth only. ‘The clause in the [Xth, 
following,—* If the Chinese authorities neglect their duty in this respect, they of course 
become responsible for all consequences, on complaint being made to the Government 
of the United States,” applies equally, of course, to the XIth asto the 1Xth, which 
respectively stand for the XIXth and XXVith—XXVllth Articles of the Treaty. 

‘Trusting that prompt action may be authorized by the Government upon this 
case, we request that intimation thereof may be given to the Presidents of the ‘‘ China 
Mutual Insurance Co. of Boston,” “ Sun Mutual Insurance Co. of New-York,” “New- 
York Mutual Insurance Co.,” and “ Mercantile Mutual Insurance Co. of New-York,” 
who are respectively represented by three of our Signatures. 


We are, Sir, 
Respectfully, 
Your Obedient Servants, 


| _ Nye Brorners & Co. 
Agents of *' Mercantile Mutual Insurance Company of New York.” 


1g Gh, Gh eae Russexiz & Co. 
ies _ Agents of “China Mutual Insurance Company of Boston,’ 
and “Sun Mutual Insurance Company of New York.’ 


(Signed) 


" Henry W. Husse ct, 
Agent of “‘New York Mutual Insurance Company .”’ 


». : Atvorp & Co. 
, Merchants. ( ‘anton. 


a 


6 ) 


— (Copy) 
Canton, December 9th, 1854. 


ce & Co, § Mens of “China Mutual Insurance Co. of Boston,” 
Spree een ee eee ee ae “Sun Mutual Insurance Co. of New-York.” = = 
Messrs. Nye Brotuers & Co. Agents of “ Mercantile Mutual Ins. Co. of New-York.” 
Henry W. Huppert, Esq. Agent of “ New-York Mutual Insurauce Co.” 
Messrs. ALvorp & Co, — ee , 
Dear Sirs, - 

I beg to inform you that during the absence of the force of British, 
American, and Portuguese, in search of the plunderers of the Caldera and of her 
cargo, being at Macao, I was there offered a considerable portion of the teas shipped, by 
her, and was told that they were stored in various houses at Koo-lan at that time; that 
they were in the original packages ; and that if | would send a lorcha for them, the 
different parcels should be collected together. | : 

There could be no doubt that the samples represented the teas per Caldera, 
as it so happened that they were first offered to the very man of whom.my House had 
bought some of them, who recognized the chop names, and for that reason immediately 
brought the matter to my notice. 

I told the man to keep trace of the musters; but took no further steps at the 
moment, because I knew the expedition above referred to, sent out under~the auspices 
of Sir James Sterling, was then proceeding to Koo-lan, and supposed the search for the 
property would be effectual. Before the result was ascertained, I returned to Canton, 
and since then have not been able to find the broker who offered the teas. 


| am, Dear Sirs, 
Your's faithfully, 
(Signed) _  Grveon Nye, Jr. 


ee 


: 
cam eccmammene ln. ~, 


~ 


(Copy) | | | 


British Consulate, Canton, 24th November, 1854. ee 

Rost. Stureis, Esq. B | 
Sir, a4 | | 

| I beg to say that on visiting the Chinese commander-in-chief’s vessel 
last evening, | was informed that the force collected in the Fuhshan Passage, was 
formerly a part of a piratical squadron cruizing on the West Coast, and that now it was 


in the Imperial service. | 3 
. I have the honor to be, - : 
| | | Sir, 3 | 
Your most obedient Servant, : 


(Signed ) Apam W. Evns tie, | | 
| H. M. Vice Consul in charge. ‘ 
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